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Change of knowledge and culture function in
civilization of the late 20" century resulted in sharp
increase of scopes of using the intellectual activity
outcomes. Human mind's creations obtained significance
of one of the most important kinds of objects of economic
turnover. An intensive need arose in carrying out
regulating, coordinating, and legislative functions in this
field by the state, in providing domestic and international
legal protection of copyrights. Liberty of thought and
speech means spiritual, creative freedom freedom of
ideas, opinions, and views. «Everyone is guaranteed
freedom of literary, artistic, scientific, technical and other

kinds of creativity as well as academic freedom.
Intellectual property is protected by the law». It means
that the state undertakes responsibility to provide its
citizens with efficient legal remedies of such rights and
freedoms. Creativity is the process of human activity
producing qualitative new material and spiritual values.
It characterizes a human personality in its supreme
manifestation; a person expresses him/herself in
creativity, finds satisfaction and the purport of life in it.
Creation of ideas or objects often happens under influence
of social necessity and it is done for other people, and not
only for the person him/herself.

IIpaBo uesioBeKka Kak mpapa JIMYHOCTHU - BaXKHeVIee
3BeHO (prII0cOPCKOro MOHMMaHs ITpaBa.

PackpriBas CBOIO eCcTeCTBeHHO-IIPAaBOBYIO IPUPOAY B
onpeieyieHMsIX - "HeoTbemsleMble", "TIpUpoXIeHHble",
OHVI B TO )Xe BpeMsI M3HaJaIbHO "3a3Byvasin’ B OOIIeIpu-
HSTOM [JIs1 JIMYHOCTU "MHCTUTYLIMOHHOM" IIOHVIMaHWM - B
BUJIe ITpaBa Ha JXM3Hb, IIpaBa Ha cBOOOJ1y CJI0Ba, IIpaBa Ha
TBOPYeCTBO, ITpaBa CBOOO/TY TOTy9eHs U VICTIOb30BaHe
vHMOpMaIY, TpaBa Ha YaCTHYIO XXM3Hb U T. /1., CJIOBOM, B
BUIe CyOBbeKTUBHEBIX ITpaB - BO3MOYKHOCTEV, ITpMHa TeXa-
VX KaXKIOMY YeJIOBeKY, "IPUKPeIUIeHHbIX" K OT/IeIbHO-
MY, aBTOHOMHOMY CYOBeKTy, HeOTheMJIEMBIX OT JaHHOW
KOHKPETHOV JIMYHOCTI .

B sHaumTeIbHO GOJIee IT03/IHee BpeMs, YKe B cepeJIiviHe
XX Bexa, HeoTheMIIeMble TTpaBa desoBeKa CTav ITpoou-
BaTb cebe JIOpOTy B peaJIbHOe IOPVITIECKOe ObITIE TaKKe
VI B @BPOIIeVICKMX CTpaHaXx, IIPY FOCIIOCTBe OCHOBAHHOM
Ha pUMCKOM IIpaBe I0TMaTUYeCKOV IIPaBOBOVI KYJIBTYPHI,
onmparomierics Ha ITPUMHIUIILI BepXOBEHCTBA 3aKOHa.
VImerro cobprtvst XX BeKa, YHM3WMBIIIVE JTIOfIeT Oecderio-
BEUHOV TVIPaHMEN V1 IIOCTABUBIIIVE YeJIOBEUEeCTBO Ha Kpan
TOTaJIbHOVI TMOeny, IoKasasiu, 9TO HeT WHOTo (Kpome
HeoThbeMJIeMBIX ITpaB uesioBeka) MHCTUTYTa, IIpeiCcTaBIIs-
Io1Iero cobov mpsiMoe BhIpakeHWe CBOOOJIBI JIMYHOCTH,
TBEPJIOVI OCHOBEI ee CyBePeHHOCTH, He3aBUCHMOCTH, ITPO-

*Anekcees O.B., dunocodusi npasa M.: 2002r. C.72.

TUBOCTOSAIIIEVI ITPOV3BOITY BJIacTU U Hacwiuio. VI mMeHHO
torza, B 1950-1960 rr. 1 Havasiach BTOpas "peBoJIoLus B
npase”, VI IpU JJOMUHMPOBaHUM €BPOIIeVICKOV JOrMaTh-
YeCcKOV IOPWIMYECKOV KYJIbTYphl OOIenpusHaHHbIe
IIpaBa 71 cBOOOIBI YetoBeKa CTaIv IIPoOpeTaTh Heltocpe-
JICTBEHHOE IOpUIMYIecKoe 3HaueHe.

A 3TO 0O3HadYaeT, 9YTO OCHOBHBIE, PyHTaMEHTaTbHEIE
yeJlOBeYecKye IIpaBa, IIPU3HaHHblE MUPOBBIM COODIIIec-
TBOM, HEITOCPeICTBeHHO, IIpVYeM He3aBUCMO OT BOCITPO-
VI3BEIeHMs WIM YIIOMWHAHUS O HWX B HaIlMOHAJIBHBIX
3aKOHOJIATeIbHBIX JIOKYMeHTaX, B YCJIOBUSX BepxoBe-
HCTBa 3aKOHA HaIIPSIMYIO BXOJIAT B COJlepKaHIe JIeVICTBY -
TOITeTo MpaBa CTPaHBI VI IMEIOT B CTpaHe HeTloCpeICTBeH-
HOe IopUJIuecKoe J1eViCTBIe.

Hencreyromass Koncrurynus PO onpepnensier Poc-
curickyto Demepalinio Kak IIpaBoBoe rocygapcrso (4. 1 cT.
1), imen, 1I€HHOCTM M IIPVIHLIMIIBL KOTOPOTO JJOJDKHBI OBITH
TIOJIOXKEeHBI B OCHOBY BCEro KOHCTUTYIIMOHHO perysmpye-
Moro npocTpaHcTsa. ITpaBa 11 cBoO0IbI YesloBeKa v TpaK-
TlaHVHa, UX TpV3HaHYe, 3aIlTa ¥ TapaHTUM yTBePXK/Ia-
FOTCSI KaK OCHOBHOVI V1 OITPEIeJISIIOIIVIVI KPUTEPWVL ITPaBO-
BOTO XapaKTepa 3aKOHOJIaTeTbCTBA U ITPaKTUKM €T TIPH-
MeHeHwisL. [TpyHIII IpropuTeTa Ipas 1 cBo0OOJ, YesioBe-
Ka U rpaxaaHuHa, 3akperuieHHb B Koncrurynym PO,
a/IpecoBaH BCeM BETBSM IOCyIapCTBEHHOV BIIAaCTY, CBS3BI-
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NMPABOBAA OCHOBA CUCTEMbI MPAB N CBOBO YEJIOBEKA U TPAXOAHVHA B PO

BaeT 1 oOs3piBaeT mx. IIpMHIMII CBSI3aHHOCTM TrOCyzia-
pcTBa mpasaMu ¥ cBOOOJaMM yCTaHaB/IMBaeTCs B CT. 2.
«[TpmsHaHwMe, cOOIONEHe W 3aIyTa ITpaB ¥ CBOOOT geo-
BeKa M IrpakIaHNHa 00s3aHHOCTB rocygapcrsa». Ypessbl-
YalTHO BayKHBIM ITPUHITAIIOM IIPEJICTaBIISeTCs VI BBeIleHVIe
IPpsIMOrO 3alpeTa aHTUIPaBOBOTo (IIpaBoO-
HapyIIaplIIero) 3akoHa: «B Poccurickont ®epeparim He
TTOTDKHBI M3aBaThCsl 3aKOHBI, OTMEHSOIIIVE VIV YMaJIsro-
IIyie TIpaBa 1 cBOOO/IBI YesIoBeKa ¥ IpaKIaHnHa» (4. 2 CT.
55).

Peaymzanyst v 3 deKTMBHOCTh 3TUX IPVHLINUIIOB 1
HOPM oDecIieurBaeTcsl yCTaHOBJIEHVEM Pa3BepHYTOVI CVIC-
TeMBI TOCY/IapPCTBEHHO 3aIlIUTEI ITpaB M CBOOO/, desToBeKa
Y TpaKIlaHVHa, KOTOpasi BeHYaeTCs [IesITeJIbHOCTBIO KOH-
CTUTYIIVIOHHOTO IIPaBOCY/IMS B JIVIIIE €TO CIeIyaTbHOTO
oprara Koucrurynmonsoro Cyma P®. 1o 3agadam, oobe-
My ¥ criocobaM peasIn3ariyivi CBOeVI J1esITelIbHOCT B cdpepe
KOHCTUTYIVIOHHOTO KOHTpos1st Cy1 BRICTYIIaeT Kak OpraH,
BayKHeTIIIIer1 (PYHKIIVEel KOTOPOTro sABJIsSeTCs 3allliTa IIpaB
7 cBOOO/T, UerToBeKa V TrpakiaHIHa.

ITpaBOBOVI CTATYC JIMUHOCT IIPEJICTABIISET CODOTI CHC-
TeMy IIpaB, CBOOOT 11 00s13aHHOCTEV, KOTOPBIe HalllIV CBOe
YeTKOe ITpaBoOBOe 3aKpelIeHrie B HopMax ITpaBa, XapakTe-
PUM3YIOIIVIX IIOJIUTUKO-TIPaBOBOE COCTOSIHVIE JIMYHOCTI. B
cr.64 Koncruryium PO 3akperuieHO, UTO ITOJIOXKEHMs
IJIaBBI 2, COflepKalller IIpaBa 1 CBOOOIEI YeJIoBeKa M I'PasK-
JlaHVIHA COCTABJIIOT OCHOBBI ITPABOBOTO CTaTyCa JIMIHOC-
T B PD 11 He MOTYT OBITE M3MeHeHbI MHave Kak B IIopsKe,
ycranosjieHHoM Koncrurynyei PO.

ITpasosot craTyc ymaHocTH B PD Xapakrepusyercs
CITeTyFOIIIVIMYI OCHOBHBIMY Y€ PTaMIA

1. mpaBa, cBOGOJIBEI M 00s3aHHOCTM, COCTaBJIAIOIIVE
TIpaBOBOVI CTATYC, SIBJIAIOTCS PABHBIMM, KayK/Iast JIMIHOCTD
VIMeeT ITPaBOo Ha paBHYIO 3alllUTy CO CTOPOHBI 3aKOHa, He3a-
BUCMIMO OT KaKWMX-TTM0O OOCTOSATENTECTB, FOPVINIECKYTO
BO3MOKHOCTD BOCIIO/TE30BaThCSI ITOCTaBIIEHHBIMM €V TTpa-
BaMVI M VICIIOJIHUTB BO3JIO)KEHHBIE Ha Hee 0053aHHOCTYA,

2. TipaBa, CBOOO/IBI M 003aHHOCTY JIMIHOCTH, 3apUK-
CUPOBaHHEIE B IIPABOBBIX HOPMaX, SIBJISIOTCS BBICIIIEN II€H-
HOCTBIO, a VX IIpM3HaHMe, COOIIoeH e 1 3aIliTa IJIaB-
HOVI 00513aHHOCTBIO TOCY/IapCTBa; VX peasm3alist obecrre-
YMBAETCs FOCYIaPCTBOM, TaK VI CAMVIMU IpakjaHaMI,

3. mpaBa, cBOOOBI 1 00S3aHHOCTVI TApAaHTPOBAHHBL B
VHTepecax 00IIIecTBa 1 TOCyIapCTBa, KaKIOV JINYHOCTU B
OTHEITEHOCTA,

4. mpaBa, cBOOO/IBI V1 0053aHHOCTY JIMIHOCTY BBICTYTIa-
IOT KaK e/IVHasl CHCTeMa, IIOCTOSHHO pacIIipsionas u
yIIyOrisiorasi cBoe BHyYTpeHHee coflepKaHle TI0 Mepe
LIMBWIV3aINY OOIIIeCTBEHHBIX OTHOILIEHA;

5. rpaBa, cBOGO/IBI M 0OS3aHHOCTH SBIISIOTCS HeoOXo-
TVIMBIM yCJIOBVIEM W TTPEIITOCBUTKON OBITVSI IMIHOCTH, B
oIIpeiesIeHHOV Mepe OTpakaroT IIPMPOJTy FOCY/IapCTha;

6. rpaBa, cBOOOIBI 1 00513aHHOCTY, BXOISAIIIVE B ITIPaBo-
BOVI CTaTyC JIMYHOCTU, XapaKTe€PWU3YIOTCS eIVHCTBOM,
KOTOpPOE TIPOSIBIIAETCS B VX COIMATBHO-3KOHOMITIECKOM
Ha3HaYeHW.

ITpaBoBovi cTaryc - 3TO IIeHHOe IIPaBOBOe SIBJIEHME,
BBEIpakaloIliee TO BRICOKOe 3HaueHI1e, KOTOpOe MMeeT JIid-
HOCTbB B o011IIecTBe.

? ¢T. 29 KoHcTuTyumm PO

OcHOBOVI ITPaBOBOTO CTAaTyca JIMYHOCTY SBJISETCS ee
KOHCTUTYIVIOHHBIVI CTaTyC, Il ITpaBa, CB000IbI 11 00s13aH-
HOCTU B COBOKYITHOCTU 06pa3y10T eIVIHBIV, 11eJIOCTHBIN,
BHYTpeHHe COTTIaCOBaHHBIVI U IleJIeHalTpaBIeHHBIN KOM-
I1eKc, 00JIafaroIVIVI CICTEMHBIMM XapaKTePUCTUKAMI.

B Kak[oM IOJIMTIYECKM OpraHN30BaHHOM O0IIecTBe
HapsIy ¢ TPaBOM B IOPUIMIECKOM 3HaueHUM (Cy OBeKTB-
HBIM 1 OOBEKTMBHBIM) CYIIIECTBYeT eCTeCTBEHHOE IIPaBo,
KOTOpOe OXBaThIBaeT TaKlie, HallpyMep, ITpaBa, KaK IIpaBo
Ha >XM3HB, IIPaBo Ha cBOOOJ1y, IIpaBO Ha PaBHBIVI SKBVIBa-
JIEHT [PV TOBapPHOM OOMeHe.,

ITpaBa, oTHOCAIIMECS K €CTeCTBeHHBIM, CYITIeCTBYIOT
KaK TaKOBble, HEe3aBUCVIMO OT TOT'0, 3aKpeIlleHbl OHU TJle-
MO0 MV HET; OHU HEeITOCPeIICTBeHHO ¥ VIMIIePaTUBHO
BBITEKAIOT M3 eCTeCTBEHHOI'O IIOPsiZiKa Belllev, 13 caMou
JKVI3HW, M3 CYIIeCTBYIOIINX B O0OIIlecTBe SKOHOMIYECKMX,
Ty XOBHBIX 7 JTa)Ke eCTeCTBeHHO-TTPUPOTHBIX (pakTOpoB. B
CWJIY 3TOTO eCTeCTBeHHBIE IIPaBa, XOTs B I3BeCTHOVI Mepe 1
3aBUCST OT YCJTOBUV OOIIIeCTBEHHOV XU3HU, ee MMHaMU-
KV, B CBOEVI OCHOBE SIBJISTFOTCSI KITPUPOIHBIMID, KIIPVIPOXK-
JIeHHBIMVI», T.€. 20COJIFOTHBIMM, HEV3MEHHBIMI.

EctecTBernble mpaBa camu 110 cebe He BBIpakKeHBI B
KaKmx-711bo ocobbix HopMax. OHM HaXOMSATCS 3a HOpMa-
vy, CylIecTBysl B KadecTBe OOBEKTMBHBEIX TpeOOBaHWI,
BBITEKAIOIIMX W3 CaMOV JKW3HW, eCTeCTBeHHBIe ITpaBa
BBICTYIIAIOT B BUJle VeV, IIpe/iCTaB/IeHN !, a 3aTeM OTpa-
JKafOTCA ¥ B OTIpefieJIeHHBIX HOpMax, 0cOOeHHO B Hanbo-
Jiee OJIIM3KMX K HMM HOPMax-00bIuasix, a TakKe B MOpaJIb-
HBIX ¥ 9TO OCODEHHO CYITIeCTBEHHO FOPUINIECcKUX HOp-
Max.

ITprmeyaTesTbHO, UTO B COOTHOIIIEHUN «IOCY/IapCTBO
YeIToBeK» IIPUHITMITVATBEHO ITOMEHSIINCE aKITeHTHI. Ecm
YCIIOBMSIX COBETCKOTO OOIecTBa JIMYHOCTE ODs3bIBAJIAChH
COTTIacOBBIBATh CBOVI MTHTEPECHI, ITPEJK/Ie BCEro C MHTepeca-
MM FOoCyfapcTBa, TO B fevicTytoment Koncrurynum ycra-
HaBJIMBaeTcsl MHOV npyHLmIL ITpusHaHme, cobrmoenme,
a TaxoKe 3arlyTa Ipas ¥ CBOOOT YesToBeKa CTaHOBSTCS KOH-
CTUTYLIMOHHOM 00s3aHHOCTBIO rocymapcrsa. Criemosa-
TEJTEHO, B JTFOOBIX CUTYaITVsX TOCYAapCTBO He MOYKET ITOCs-
raTh Ha ITpaBa ¥ CBOOOIBI JIMYIHOCTY, IIPUHOCUTB MX B Xep-
TBY CBOVIM VIV IHBIM 3T OVICTMYECKVIM VIHTEPecaM.

Cremyer obpaTuTh BHWMaHWMe ¥ Ha TOT (pakT, UTO
IIPUOPUTET IIpaB JIMYHOCTY He OIpaHNYMBAETCS TOJIBKO
rmoymTidgeckort  cdpeport. OCHOBBI  KOHCTUTYIIVIOHHOTO
CTpOsI OTAAIOT ITpeIiouTeHNe IpaBaM JIMIHOCTY W B
SKOHOMIYecKov cdepe.

Cpobopia MbICIM ¥ CJI0Ba’ O3HAYaeT IyXOBHYIO,
TBOPYECKYI0 cBOOOMy cBOOOMIY wyiert, MHeHMI1, YOexte-
aut. Ceoboria coBa, TapaHTHpoBaHHas KoHcTuTymen
P®, maeT BO3MOXHOCTH OeCIIpeIsITCTBEHHO BBIpaKaTh
CBOVI MBICITV, TIepeJiaBaTh VX IIPYT VM JTFOIISM.

Koncrurynms PO comtacyercd co cr.19 MexxayHapoz-
HOTO IIaKTa O T'PaXJaHCKMX M IOJIUTUYEeCKMX IIpaBaXx,
KOTOpasi 3aKperuiseT, 9TO KaXXIIbIVl YeJIoBeK MMeeT IIpaBo
Ha CBOOOJIHOe BBIPa)KEHNME CBOErO MHEHUS, 9TO IIPaBO
BKITIOYaeT CBOOOJTY MCKATh, ITOJTyYaTh ¥ PacIpOCTPaHITh
BCSKOTO pora MHGOPMAIMIO M VeV, He3aBVCUMO OT
roCy/IapCTBEHHBIX T'PaHWI], YCTHO, IMCbMEHHO WU
TIOCPEJICTBOM TIeYaTy WUIM XYIOXKeCTBEeHHBIX (popM

Ne 2 (7)/2008
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TPUBYHA MONOAOro YY4EHOIO

BBIPaKeH s, VIV MHBIMV CIIOCOOaMVI IO CBOEMY BEIOOpY .

HukTo He MOXeT OBITh HPUHYXIEH K BBIPa’KEHUIO
CBOVIX MHEHWUII 11 yOeXIeHui1 1 OTKasy oT HuX. VIHako-
MBIC/IVIE, T.€. MBICJIV VI MHEHVISI, UIyIIVie B pa3pe3 C Uberi-
6o myIeortorver, He HaKa3sbIBaeTcs. LleHsypa 3amperrie-
Ha.

«KaxgoMy rapaHTmpyercs cBoOoia JIMTepaTypHOTO,
XyTIO’KeCTBEHHOTO, HayJHOTO, TeXHWYECKOTO W JIPYTUX
BUIOB TBOPYECTBa, IIperofaBaHusl. VIHTeUIeKTyaIbHas
COBCTBEHHOCTH OXPAHSIETCS 3AKOHOMY .

Citeyst oOImerpr3HaHHBIM IIPVHIIAIIAM Y HOpMaM
MeXIyHapOIHOTO IIpaBa, CTaTksS OTHOCUT K UUCIY
Ba)KHETIIIINX IIpaB rpaxkaaH Poccunt mpaso Ha cBoboLy BO
Bcex cdepax TBOPUECKON [1e4TeIbHOCTM. DTO O3Hadaer,
YTO TOCYHAApCTBO HPWHMMaeT Ha ce0s 00sg3aHHOCTDH
obecrreunTh cBOMM TpakIaHaM 3 PeKTUBHBIE CPe/ICcTBa
IIpaBOBOVI 3AIIIUTHI STUX ITPaB V1 CBOOO]T.

Comtacao OcHoBaM 3akoHOOaTe/IbcTBa Poccmitckon
Deftepaninn 0 KyJIbType OpraHbl TOCy/IapCTBeHHO Bilac-
T B Poccurickon @egepaniyy BEICTYIIAIOT TapaHTOM IIpaB
7 cBODOJI Bcex CyOBEKTOB KYJIbTYPHOV JIeATeJIbHOCTI (B
TOM dYMCITe W TBOPYECKMX PaOOTHMKOB), 3aIiyimas mx
IIOCPEICTBOM 3aKOHOIATEIPHOM VI MHOVI HOPMaTVBHOW
IleATeJIbHOCTH, IIpecedeHNs IocAraTe/IbCTB Ha IIpaBa U
CBOGOTBI B 0GIIACTY KYJIBTY PbI .

B umicrte rapasTHII CBOOO]T, TTpOBO3ITIaIIeHHBIX B KoH-
CTUTYTIVIN, CJTeMIyeT, IIpeXKTie BCeTo, yKa3aTh Ha HefoITycC-
TUMOCTB BMelllaTeJIbCTBa OPraHOB rocyapcTBeHHOV BJlac-
T ¥ OPTaHOB MECTHOTO CaMOYIIPaBJIeHs B TBOPUECKYIO
IIeSITeIIbHOCTD TPaK/IaH M VX OOBeIMHEeHNTA, 33 MCKITIOYe-
HVeM cJTy4aeB ITpoITaraHIbl BOVHBI, HACVUIVIS V1 JKeCTOKOC-
TV, pacoOBOVI, HalIMIOHAJIbHOV, PEJINTMO3HO, KJIACCOBOW 1
VIHOVI MICKJIIOUMTEJIBHOCTY WIV HEeTepIVMOCTH, IIOPHOT-
pacpvm.

C TOUKM 3peHus rapaHTU CBOOOBI TBOPYECTBA BaXK-
HO, 9TO COTJIaCHO 3aKOHOIaTeITbCTBY ITPaBO YerloBeKa 3aHM-
MaTbCsl TBOPYECKOW JIeATeITbHOCTHIO MOXKeT OCyIIle-
CTBJIATHCS KaK Ha IIpodpeccroHaIbHON, TaK M Ha HeIIpo-
deccronanpHOM (IHOOMTETBECKOVI) OCHOBe. IIpodeccro-
HaJIBHBINL ¥ HeIpodeccrOoHaIbHBIV TBOPUYECKUi paborT-
HWK paBHOIIPaBHEI B 0071aCTV aBTOPCKOTO ITpaBa M CMeX-
HBIX TIpaB, ITpaBa Ha MHTEJUTEKTYaIbHYI0 COOCTBEHHOCTD,
OXpaHy CEKpeTOB MacTepCTBa, CBOOOIY pacHOpsDKEeHUS
pesyrIbTaTaMV CBOETro TPYIIa, TTOAJIeP>KKY TOCyIapCTBa.

B KoHcTUTy11MM ITOHATIE «BbICIIasd 1IeHHOCTL» OTHe-
CeHO K YeJIOBEKY, ero IipaBaM ¥ cBobomam (cT.2). Xapak-
TepPHO, UTO B TaKVMX TePMWHAaX He OIIpe/IeseTcs] HUKaKO
IIpyTOV IIPaBOBOVI MHCTUTYT, BXOZSIINI B IIOHATVIE OCHOB
KOHCTUTYIVIOHHOTO CTPOSL.

CraTbst 2 KOHCTUTYI1IMM VICXOOWT 113 ITIOHMMAHWS TOTO,
YTO IIpaBa v CBOOOIIBI YeTToBeKa BOSHVMKAIOT U CYIIIeCTBYIOT
He II0 COM3BOJIEHWIO rocyrapcTsa. OcHOBOV TIpaB U
cBODO]I SIBJISIETCS UeJIOBEYEeCKOe IOCTOMHCTBO. [ Ipr3HaHme
mpaB u cBoboy deroBeKa B Poccurickont demmepartim
O3Ha4aeT, 4YTO JIMYHOCTb B €e B3aMMOOTHOIIEHUIX C
TOCyITapCTBOM BBICTyTIaeT He KaK 0OBEeKT OeCKOHTPOITb-
HOVI TOCY/TapCTBEHHOVI 1eTeJIbHOCTH, a KaK paBHOIIpaB-
HBIVI CyOBeKT, peaymM3yrolInyi CBOM KOHCTUTYIIVIOHHBIE

° c1.44.KoHeTuTyumn PO,

npasa. B Poccuiickon Deneparinit HUKTO He MOXET OBITh
orpaHM4YeH B IIPaBOMEPHBIX CpeCTBax 3alllUThl CBOETro
UeJI0BeUeCKOro JOCTOMHCTBA VI OCHOBAaHHBIX Ha HEM IIPas.
TocymapcTBo He TOJIBKO BO3Iep’KMBAaeTCs OT BMeIaT-
e7TbCTBa B cdepy IpaB 1 cBOOO: 0053aHHOCTH COOITIOATh
mpaBa 1 cBOOOIBI IIpelycMaTpMBaeT aKTUBHYIO JIesTesIb-
HOCTb TOCyJlapCcTBa IO CO3[JAaHMIO YCJIOBUM JUIS MX
peaszauum.

B m.2 cr.6 Koncrurymmum mnopguepKuBaeTcs, 4YTO
KaKIBIVI FpakJaHMH 00JIafjaeT Ha ee TePPUTOPUM BCEMM
IIpaBaMu 1 CBOOOaMM 11 HeceT paBHbIe 00S3aHHOCTIA

CraTpsi 7 IIpoBO3IJIalllaeT OIVH W3 OCHOBOIIOJIAraro-
VX IIPUHIINIIOB JeSITeIbHOCTY COBPEMEHHOTO IeMOKpa-
TUYeCKOrO TOCyHapcTBa, COIVIACHO KOTOPOMY CO3[aHVe
yciioBui, obecIiedmBafoOIMMX [JOCTOMHYIO KMU3HB U
cBODO/IHOEe pasBUTHE dYeJlOBeKa, He sBJIsieTcss Ccyry0o
JIMYHBIM JIeJIOM CaMOro 4ejIOBeKa ¥ ero pojuTesIeV, a
BO3BOJIUTCA B PaHT OOIErocyJapCTBEHHOV TMOIUTUKML.
VIMeHHO ycIlexu B COLMAJIBHOW IIOJIUTUKE SBJISIOTCS
II0Ka3aTesleM IUIOOTBOPHOV ¥ MHOTOTPAHHOVI JIesITelIb-
HocTu rocygapcrsa. CBoe MaTepuasibHOe Or1aromnosyune
JesIoBeK JI0JDKeH cosfaBaTh caM. ['ocymapcTso crioco-
GcTByeT eMy B 5TOM U He CO3/IaeT VCKYCCTBEHHBIX ITPETIOH
ULl TPYOBOWI VI IIPEAIIPUHMMATEIIBCKOV 1esTeJIbHOCTI
JeJIoBeKa, caMopeas3alliil ero TBOPUYECKVIX IIOTEHIIV
KaK JIMYHOCTU.

bospiioe 3HaueHMe I pasBUTKSL TBOPUYECKON
JlesITeIbHOCTM VIMeeT rapaHTuposaHHoe cT.8 KoHcrury-
OUV IOPUINYECKOe PaBeHCTBO (POPM COOCTBEHHOCTH,
paBHOe MX IIpU3HAHVE U 3allliiTa O3HAYAIOT OIIVIHAKOBOE
IpW3HaHVE 1 OOVHAKOBYIO 3aIUTy BCEMM JOITyCKaeMbl-
MU CpeJICTBaMU ¥ criocobamu JIFOObIX, He IIPOTHBOpeYa-
WX 3aKOHOMATeTbCTBY (POPM XO3AVICTBOBAHUS WU
IpV3HABaeMBIX 3aKOHOM VIMYIIIeCTBEHHBIX IIPaB, a TaKXke
HeJIOITyCTMMOCTh YCTaHOBJIEHUS 3aKOHOIATeITbCTBOM
KaKVX-JI100 IPVBWIET I VIV OTpaHWYeHWI IS TeX VI
VHBIX POPM WV CyOBEKTOB XO3SVICTBEHHO [IeATeITbHOC-
TIL

CrpuastrieM KoHCTUTY LIV 3aBepIINIICS OIIperiesieH-
HBIV 11epno]l, Havasimrcsd B 1991r., B paMkax KOTOPOro
OCYIIEeCTBJIUICS IOBOPOT PaBOBOVI cricTeMbl Poccuiickort
Qerepaniy K IPU3HAHUIO U FapaHTUPOBAHHOCTY IIpaB
JesIoBeKa VM IpakIaHNHa. B IIpaBoBOVI TeOpVIN 1 ITPaKTIKe
rpakIaHCKye (JIMYHbIe) IIpaBa HOHMMAIOTCS, KakK cBoOoIa
JesToBeKa IIPVHMMATh PelleHNs He3aBVCHMO OT Tocyia-
perBa (IToHsATME JTMYHBIX (TPaKHAHCKIX) IIpaB YejloBeKa
1Mpe BHYTPUOTPACIEBOrO JejleHns B TI'pakIaHCKOM
TIpaBe Ha MMYIIeCTBeHHBIe U JIMIHbIe HeVIMYIIIeCTBeHHBIe
mpasa.). [lyxoBHast 1 ¢pusmdeckasi cBoOOJIa YeloBeKa OT
KOHTPOJIS TocyaapeTBa (B BujIe CBOOOIEI COBECTH, CBOOO-
IIBI CJIOBA U YOeXIIeHMit, (pr3iuecKort Oe3011acHOCTI JINY-
HOCTV) VICTOPUYECKM cPOpPMMpPOBaIach PaHbIIIe JIPYTIX
CcBOOO]I.

LlestocTHOCTB CCTEMBI IIPaB YejloBeKa U IpaKIaHVHa
o0ycIToBIIeHa €IVHCTBOM ITPUHITUIIOB paBHOIIPaBUSA U
COLMAJIBHOV CIpaBeIMBOCTI. ITpmHIMII paBHOIpaBMs
oborarayicsi B Xoe VMCTOPUYECKOTO pPasBUTVS HOBBIMU
acrieKTaM¥  paBHOIIpaBMeM MYKYWMH ¥ JKeHIIMH, pac,

“ OcHoBbI 3aKkoHodaTenscTBa Poccuiickon denepauuu o Kynstype 9 oktabps 1992 roga N 3612-1(s pea. PenepansHoro 3akoHa ot 23.06.99 N 115-®3) (¢
13M., BHECEHHbIMY PeaepanbHbIMU 3akoHaMu oT 27.12.2000 N 150-93, o1 30.12.2001 N 194-93, 01 24.12.2002 N 176-$3)
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HallMOHAJIbHOCTE.

CMBICIT M 3HaYeHMe cTaThl 17 3aK/II09aloTcst B OKOHYa-
TeJILHOM ITPeo0JI0JIeHM Y HeCOOTBETCTBI I0JI0XKEHVIS JINY-
Hoctu B Poccuiickon ®efiepaninit B IIpoLIeIIve JecsaTn-
JIeTVsT MeXAyHapOmHBIM CTaHAapTaM B OOJIacTV IIpaB
uestoBeka. YacTp 1 ctaTby Ipy3HaeT HPVHIIUIIBL 1 HOPMBI
MeXIyHapoiHoro npasa. Jactb 2 cT.17 yTBepxiaeT Bce
IIpaBa ¥ cBOOOIBI YeloBeKa KaK OCHOBHBIE. TeM caMbIM
IIOATBE P KIAeTCs X PaBHOLIEHHOCTD. 371eCh Xe oIIpeieie-
HBI /IBa CBOVICTBA OCHOBHBIX ITpaB. OJIHO U3 HUX COCTOUT B
VIX HeOTUY KIaeMOCTI: HI OJHO M3 IIPOBO3IJIAIIIEHHBIX B
KoHcTuTynmm npas 4ejiopeka U rpaxkiaHuHa He MOXeT
OBITH M3BSATO TOCYAAPCTBOM VUV OTpaHWYIeHO B oOmeMe
0e3 yKasaHIs OCHOBaHWV OrpaHWUeHNs. Bropoe 13 yka-
3aHHBIX B 4.2 CT.17 CBOVICTB OCHOBHBIX IIpaB OIIpe/ielIsieT
MexaHW3M VX BOSHVKHOBEHI. B cOOTBeTCTBUI C MEXIY-
HapOIHBIMM aKTaMM /I BOSHUKHOBEHMS IIpaB uejloBeKa
TTOCTaTOYHO CaMOT0 (haKTa ero posKIe .

B peanmsariuy aBTOPCKUX IIpaB OOJIBbINIOE 3HAYEHVIE
vimvetoT cratbu 18 m 19 Koreruryrmm PO. TTpasa m cBobo-
Ibl B CT.18 XapakTepusyloTcs KaK HeIIOCpeICTBeHHO
nevicrytorye. CtaThs 19 1iocssiiieHa ITPVHIIMITY paBHOII-
paBVis I pacKpbIBaeT ero KOHKpeTHbIe 3HadeHMs. JacTp 1
CTaTby OIpeflesIsieT paBHOIpaBlMe KaK pPaBeHCTBO BCeX
I1epey] 3aKOHOM M CyJ10M. 3aKOH KaK aKT, IIPMHIMaeMbIl B
BUIle KOHCTUTYIIMM WWIN 3aKOHa, SBJIIeTCI OOBEeKTMBHO
HeoOXOIVIMBIM CpPeJICTBOM (POPMYJIMPOBAHI ITPaB U CBO-
6om. IlosToMy CTONTB BaXkHO yTBep)KIeHWe paBeHCTBa
IIeper1 3aKOHOM KaK OOIIIeV! Ij1s BceX HOpMOV (paBHBIM Mac-
mrTaboM), orpefiensroniert cBoOomy maHoCT. YpesBsl-
YayHO CYIIeCTBEHHO PaBeHCTBO BcCeX Iepell CYHOoM,
IIOCKOJIBKY CyJI sIBJIsieTcsl Hamnboslee 3pPeKTMBHBIM Cpe-
ZICTBOM 3aIITATEI VI BOCCTAHOBJIEHVIS TIpaB M CBODOO]T, B CITy-
yae Criopa WiIn Ux HapyIleHus.

Yacts 2 craTby 19 onpesiesisieT paBHOIIpaBye Kak pase-
HCTBO 4eJIOBeKa M IpakdaHWHa B 00JIagaHMM IIpaBaMy 1
cpobomamut. Hacts 3 c1.19 KoHcTuryrim orrpererser, 9To
MY>KUMHa ¥ JKeHITVIHA VIMeIOT paBHBIe TIpaBa M CBOOOTHI.

OcobeHHOCTD ¢T.19 cOCTOUT B TOM, UTO ee [IeVICTBIE CBI3a-
HO C JIeficTBreM Beex cTatert Koncruryym, ycranasivba-
TOIITVIX KOHKPETHYTO CBOOOY VIV ITPaBO UesToBeKa VI Ipak-
JlaHMHa.

ITpaso, rperycMoTpeHHOe 4.2 CT.26, 3TO HeoTbemJle-
Moe I1paBo rpakgaHuHa Poccurickon @epeparinm. Yeso-
BeK CcBODOJIeH B s3bIKe TBOPYECKOW JlesiteslbHOCTU. OH
BITpaBe MMCaTh CTUXM I TIPO3Y, HayIHBbIe ¥ Iy OmIcTi-
yecKye ITpou3BeIeHNs, 3aHUMaThCsl TeaTPaIbHOV 1 KOH-
IIepTHOV JIeATeJTbHOCTBIO Ha JII00OM yIIOOHOM [T HETo
A3BIKE.

Cratbs 34 mpoBo3IIIaliaeT v IOpUIMUecKy rapaHTUPY-
eT cBOOOTY VCIIOJIB30BaHVIA KaKIBIM CBOVIX CIIOCOOHOCTET!
U VIMYIIIeCTBa JIIOOBIM, He 3aITpereHHBIM 3aKOHOM CIIOCO-
6oM, T.e. cBOOOITY 5KOHOMIIECKOVI JIeSITeTTHHOCTIA

Csobopa Tpyna mmpososmiariena B 4.1 ¢1.37 B cooTse-
TCTBYM O CT.23 BreoOmievt Jiexiapaliuyt Ipas dejioBekxa.
IMpvmamMm cBOOOIBI TPyZa B OIpenesileHHOV Mepe yxXe
Hallesl OTpakeHue B JIeVICTBYIOIIeM 3aKOHO/aTe/IbCTBe.
Cpoboyia Tpy/a 03HavaeT, 9TO TOJIHKO CaMVM IpakKIaHaM
TIPVHAJIeXUT VCKITIOUNTEeIIbHOe ITPaBO PacropsDKaThCs
CBOVIMM CIIOCOOHOCTSIMM K ITPOV3BO/IUTEIIEHOMY VI TBOP-
ueckoMy Tpyay. Peansys 3To mipaBo, rpaXkgaHVH MOXeT
BBIOVIPATH TOT VIV MIHOVI POJ], €T TbHOCTY U 3aHATHUIL.

CraTpsi 55 yTBepXaeT coiep KaTeIbHbIVI KpUTePUN
«3aKOHHOCTY TOCYAapPCTBEHHON BJIACTV» U «3aKOHHOCTHU
3aKOHa», UX JIernTUMHOCTU. C IIOMOIIBIO 3TOr0 KpUTepus
rocygapcTBeHHas BjlacTh, HapylLIalollasi II0CPeICTBOM
3aKOHOJIaTeIbCTBa ITpaBa desloBeKa, OIleHMBaeTCsl Kak
VICTOYHVIK ITPOM3BOJIa, HECMOTPsSI Ha COOJTIOfIeHVe Mpu
TIPVHATUY 3aKOHa (POPMasTbHO-IOPUANYIECKUX TIPOIIeTy P
MpaBOTBOPYeCTBa.

Taxmm obpasom, rapanTuposaHHas KoHcTuTyrimen
P® cBobojia TBOpUeCTBa IIpejiIIosaraeT cosanme spdex-
TUBHOVI CHCTeMbI OXPaHbl IIpaB rpakJaH Ha pe3ysIbTaThl
VIX TBOPYECKOV JIeSITeIBHOCTY, OTHOCSIIMECS. K OObeKTaM
VIHTeIIeKTyabHOVI COOCTBEHHOCTIN .

° KommeHTapuii KoHcTuTyummn Poccuiickon ®epepaunmn. CoopHuk MNoctanoBnenun KonctutyumnonHoro Cyaa P®. /KunuH CA. - Omera, 2003.
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