MEXIOYHAPOIHASI HAYYHO-IIPAKTUYECKASA
KOH®EPEHIIVS «AKTYAJIBHBIE BOIIPOCHI
OBIIET'O, EBPOIIEVICKOTI'O I POCCUIICKOTO
ITOTOBOPHOTO IIPABA»

15 anpeasn 8 pamxax Huei nayxu MIVIMO nod pyxoBodcmbom samecmumens dupexmopa MexoyHapoo-
H020 uHcmumyma ynpabaenus no Hayuroi pabome F0.A. Kapay06oi cocmosiiact MexoyHapooHas HayuHo-
npakmuveckas KoHpepeHyus Ha aneAutickom f3vike no Bonpocam 0o2o6oproeo npaba «Current Issues in
Common, Civil and Russian Contract Law» («AxkmyasvHole Bonpocst 0duje2o, eBponeiickozo u poccuticko2o
doeoBopHozo npaba»), 8 komopoi npursu yuacmue baxaiabpo. u Mazucmparms. Mexoynapoorozo uncmu-
myma ynpabaenus, cmydenmst npoepamm obaxarabpuama Ceanc Ilo (Ppanyus) u npedcmabumenu opyeux
topuduteckux 6y306 MockBvl. B cBoux Bvicmynienusx yuacmuuxu koHgepenyuu paccmampubaiu Bonpo-
cbl wacmHo2o npaba 6 konmexcme cpaBHumenvHo-npaBoBoeo anaiusa, yoeasis ocoboe BHUMAHUE PASAULHBIM
Budam doe0bopob, cyujecmByrousum 6 cucmemax obuje2o, poccuticko2o u eBponetickoeo npaba, a maixe co-
omBemcmByroujent cyoebHou u apbumpaxrou npaxmuxe. Huxe nybaukyomes mamepuaist BvicmynieHui
0MOeAbHBLX YHACTHUKOB KOHpepeHyuu, nocBaueHHble anaiusy 0oeobopa 3ar0ea 8 anesutickom npabe, noms-
muto «Bospaxcenus no 002060py», cyuwecmbyrowemy 6 npabobuix cucmemax Ppanyuu u Beauxobpumanuu,
a makxe KoHyenyuu 0ozo06opa amopckozo 3akaza 6 coomBemcmBun ¢ poccUiCKUM 3aKOHO0AMeAbCBOM,
peayaupyouum 60npocs. 3auyurnsl UHMeAIeKmYyalbHoll codcmbenHocmu.

INTERNATIONAL SCIENTIFIC CONFERENCE ON CURRENT ISSUES
IN COMMON, CIVIL AND RUSSIAN CONTRACT LAW HELD AT
MGIMO UNIVERSITY

The International Scientific Conference on Current Issues in Common, Civil and Russian Contract Law
was held April 15, 2016 at MGIMO University under the guidance of Julia Karaulova, PhD (Law), deputy
director of the International Institute of Administration. The Conference focused on private law issues in
the context of law comparative analysis placing special emphasis on various types of contracts available at
civil law and common law systems, including inter alia, the related judicial and arbitration practices. The
articles given below cover the nature and scope of pledge agreement under English law, defenses to contracts
existing in civil law and common law systems, the concept of “work for hire agreement” under the Russian
Civil Code, and some others.
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ITPABOBAA IIPUPOOA, BUIblI I COOEP;KAHUE
IOTOBOPA 3AJIOTA B AHITIMIMICKOM ITPABE

IOnus Kapaynosa*

B cmamve paccmampubBatomes npaboBas npupoda 002060pa 3a.102a 10 AH2AUTICKO-
My npaby, e2o Budsl u codepikaniie cyujecmBeHHbLx Yca06uil, a makoke pasiuvHsie 0be-
cneuumenvHole npaba, Bo3nukarujue No Makomy 002060py npu 3aKat0ueHUn coesok
KkpeoumoBanus. Kpome moeo,  cmamve co0epxumcs anaius cmpyxkmypo. munoboeo
doeoBopa 3a102a no aveautickomy npady, a maxoke cmamet, npedycMampuBarujux
ycmanoBaenue npaba 3a102a, o0paujeHie B3bICKAHUA HA 3A10)KeHHOe UMYUectnBo u

npexpawenue npada ai0ea.

Nature and Types
of Pledge Contract in English Law

Currently in both established and emerg-
ing economies pledge contracts are widely
used as security in finance transactions allow-
ing lenders to obtain firm guarantees for the
repayment of debts. Thus, in the course of busi-
ness practices over recent decades the pledge
agreement has elaborated a number of general
indicia which will be focused on in this article.

The composition of loan documents re-
quired for lending facilities agreements in-
cludes inter alia a loan agreement per se, a
pledge and (or) mortgage agreement, security
(collateral) agreement, bank guarantee, assign-
ment agreement (by English law), and any oth-
er documents as may be requested by creditors
for the purposes of a transaction.

“Under English law a pledge is effectively
the delivery of possession of an asset by one
party (the pledgor) to the creditor (the pledg-
ee) by way of security but with ownership of
the asset remaining with the pledgor. Further-
more, delivery of the asset in question may be
actual or constructive - e.g. handing over the
keys to a warehouse where the pledged goods
are located. Under the common law of England
and Wales, the creditor (or pledgee) can sell the
pledged asset if the pledgor defaults on mak-
ing payment, provided the pledgee gives due
notice to the pledgor. As the length of notice

will depend on the circumstances prevailing at
the relevant time it is advisable that the pledgor
and the pledgee enter into a letter of pledge or
memorandum of deposit setting out the pledg-
ee’s rights in respect of the pledged assets and
dealing in particular with the length of notice to
be given by the pledgee. Similarly, in the con-
text of a pledge of shares, a share pledge agree-
ment is usually executed between the registered
owner of the pledged shares (the pledgor) and
the individual or legal entity in whose favour
the pledge is executed (the pledgee)” [10]

Thus, the types of pledge permitted under
English law include the pledge of movables;
pledge of immovables (mortgage); pledge of
rights; pledge of securities; pledge of a bank
account; pledge of revenues, and some others.
For the purposes of a pledge agreement, the
variety of pledge created over the property of
a borrower under English law can be reflected
in such contracts as a pledge agreement over
rights, deed of assignment as to the pledged
rights, pledge agreement over movable prop-
erty, or pledge agreement over immovable
property (mortgage agreement) [9].

Structure of Pledge Agreement
The basic structure of a pledge agreement
comprises three parts being similar to the com-
ponents incorporated into any contract under

v

English law, i.e. “Introductory Part”, “Essen-

* KapaynoBa HOnus AHaTONbeBHA — KaHANAAT IPUANYECKMX HayK, AOLEHT Kadeapbl aHrIUIACKOro si3blka N2 6,
3aMeCcTuTeNb AMpeKTopa MexayHapoaHOro MHCTUTYTa ynpasnenus MIMMO MU Poccumn no Hay4yHol paboTe.
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tials and Boilerplate Clauses”, and “Signatures
Block”.

Apart from a common introductory part,
the core clauses of the pledge agreement in-
clude the “Definitions and Interpretation”, and
three essential blocks of legal matters such as
creating a pledge, levying execution upon the
pledge property in the event of default, and
releasing from pledge. [6] The essential terms
of the pledge contract can also include the rep-
resentations and warranties of the pledgor as
to good title; good standing; no encumbrance,
or dispute, or litigation, or contravention; va-
lidity; authorizations, etc; undertakings of the
pledgor; responsibility of the pledgor for the
breach of the agreement. The attachments to
this type of contract usually involve the list of
the pledged property together with the copy of
a facility agreement, the form of a notice of ex-
ecution, and some others as the case may be.

General Terms and Conditions of Pledge

The provisions governing the general
terms and conditions of pledge in the pledge
agreement commonly focus on precise matters
underlying for the transaction. Such matters
cover the establishment of the pledge, value
and location of the pledged property, secured
and irrevocable obligations, possession and
control of the pledged property. Let’s give the
brief description of each of them [4].

The clauses regulating the establishment of
the pledge include the following;:

(a) the provision indicating the purpose of
the agreement (e.g. “This Agreement is made
for the benefit of the Pledgee to secure the com-
plete payment and performance by the Bor-
rower and/or the Pledgor when due”);

(b) the stipulation reflecting the intentions
of the contractors under the contract (e.g. “The
Pledgor hereby pledges all the Pledged Prop-
erty to the Pledgee for the duration of the Secu-
rity Period”);

(c) the provision clarifying the procedure
for the pledge establishment, including but
limited to:

- the date on which the pledged property
is pledged;

- the document describing the pledged
property (e.g. schedule to a contract);

- the value of each item of the pledged
property;

- location of the pledged property whether
it shall be kept with the pledgee or the pledgor
(e.g. “The Pledged Property shall be deemed to
be located and being kept with the Pledgor”).

The value and location of the pledge prop-
erty is another important clause providing that:

(a) the pledged property should be valued in
a predetermined amount; (b) the value of the
pledged property may change; (c) the pledged
property must secure the full amount of the se-
cured obligations; (d) upon levy of execution of
the pledged property the pledgee may receive
the full amount of the secured obligations out
of the proceeds gained as a result of the collat-
eral realization at public auction which amount
should not be limited to the stated value of the
pledged property; (e) the pledged property
should be located and kept with the pledgor
unless the parties otherwise agree [7].

Subject to the pledge agreement under
English law, the concept of secured obligations
includes all the monetary obligations (whether
actual or contingent and whether past, present
or future) of the borrower under the facility
agreement, including inter alia:

- the loans borrowed by the borrower;

- all or any part of commitment fee, or ad-
ministration fee, or arrangement fee;

- any break or mandatory costs as may be
required under the facility agreement;

- all interest accruing on the outstanding
loan and/ or default interest;

- any gross-up, any principal, or interest,
or other amount due under the facility agree-
ment or any other amounts due to the facility
agreement. [1]

Of note that the clause describing secured
obligations of the borrower can provide for the
provision stating that the pledge created by the
agreement of pertinence should secure mon-
etary claims of the pledgee, which the pledgee
may have against the borrower and/or the
pledgor [8].

The clause focusing on irrevocable obli-
gations states that the pledge of the pledged
property and the obligations of the pledgor un-
der the agreement at issue are irrevocable and
remain in full force and effect without regard to
any of the events that may include:

(@) any amendment of the facility agree-
ment or any other finance document or any
waiver, consent or other action or inaction re-
garding any of them;

(b) any furnishing of any additional secu-
rity to or for the benefit of the pledgee;

(c) any invalidity, irregularity or unen-
forceability of any part of the secured obliga-
tions or of any security for the secured obliga-
tions;

(d) any reorganization of the pledgor; and
any liquidation or insolvency (bankruptcy) of
the pledgor.

The matters related to the possession and
control of the pledged property are common-
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ly treated in the pledge contract in the eyes of
English law, and are reflected in the provisions
specifying that the pledgor retains possession
of the pledged property and may use, and ex-
ercise other rights with respect to such pledged
property. In the event of default all proceeds of
whatever nature payable to the pledgor in re-
spect of the pledged property should be paid to
the pledgee for discharge of the secured obliga-
tions and the pledgor may not use the pledged
property without the prior written consent of
the pledge. It is expressly stipulated that the
pledgor is not entitled without prior written
consent of the pledgee to sell, assign, transfer or
subsequently pledge the pledged property [5].

Levy of execution upon the pledged proper-
ty constitutes the second block of issues that are
typically fixed in the pledge contract and may
have material effect on finance transactions. The
procedures for the realization of the borrower’s
pledged property are triggered by an event of
default upon the occurrence of which the pledge
has become entitled to levy execution upon the
pledged property of the borrower (the pledgor)
whereby all the pledgee’s claims against the
pledgor may be satisfied by means of the sale
of the pledged property at public auction to be
held in compliance with the manner provided
by the pledge contract. Therefore, the section of
the pledge agreement termed as “levy of execu-
tion upon the pledged property” normally in-
volves the provisions regulating (a) the notice
of execution to be given by the pledge to the
pledgor within specific period of time; (b) man-
ner in which the auction should be organized
subject to applicable law; (c) determination of
the starting sale price; (d) compensation of all
reasonable costs and expenses incurred by the
pledge in the course of organizing and holding
such public auction; (e) payment of proceeds
gained as a result of the sale of the pledged
property, (f) termination of the enforcement
procedure, and some others [4].

The pledge contract can mutatis mutan-
dis contemplate further undertakings of the
pledgor in addition to those stipulated in the
clause “Representations and Warranties”.
These undertakings relate to the record of
pledge and its registration with the relevant au-
thority if required by applicable law (e.g. “The
Pledgor shall establish and at all times maintain
at its own cost and expense a record of pledges,
in such form as may be required from time to
time under Applicable Law, or if no such form

is specified under Applicable Law in the form
accepted by the Pledgor according to its inter-
nal rules and regulations”); the preservation of
pledge (e.g. “The Pledgor shall at its own ex-
pense properly and timely do all things, take
all such action and execute all such other docu-
ments and instruments as may be reasonably
requested by the Pledgee from time to time
to the extent they are required by Applicable
Law in order to perfect, protect or preserve the
rights and powers granted to the Pledgee in this
Agreement, or for the purpose of enforcing the
Pledgee’s rights under or in connection with
this Agreement”), and finally, the insurance of
the pledged property (e.g. The Pledgor shall
maintain insurance of the Pledged Property in
accordance with the Facility Agreement) [2].

Release from pledge is the final (third)
stage described by the pledge contract. It is the
stage at which pledge ceases to exist, subject
to the unconditional and final discharge of all
the secured obligations, and thus, the pledge
agreement is terminated. It should be provided
by the relevant section of the contract that in
the event of release, the pledgee must notify the
pledgor of the termination of the pledge under
the specific agreement and upon the pledgor’s
request, should undertake such actions and ex-
ecute such documents as may be required by
applicable Law to evidence and effect termina-
tion of the agreement and the pledge created
hereby and to effect the release of the pledged
property. If the pledgee incurs costs or is re-
quired to pay duties and fees (as the case may
be), in connection with the fulfillment of its
obligation, established in the contract, unless
otherwise provided for by Applicable Law,
then the pledgor should bear all costs and ex-
penses or pay the duties and fees itself or (upon
agreement with the pledgee) reimburse the
pledgee upon demand all such expenses, costs,
amounts, duties and fees [9].

To summarize, it should be stated that as
an integral part of loan documents which are
prepared by the bank and the borrower for the
purpose of securing loans, the pledge contract
reflects the variety of security interests that can
be created over the assets under English ap-
plicable law. Moreover, the key sections incor-
porated in the body of the document in ques-
tion govern three main stages of the collateral
cycle, including, inter alia, establishment of the
pledge, enforcement in the event of default,
and finally, release from pledge.
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NATURE, TYPES AND SCOPE OF PLEDGE AGREEMENT

IN ENGLISH LAW

The article covers the nature and scope of a
pledge contract being an integral part of loan
documents to be prepared by the lender and
the borrower in order to secure the repayment
of loans. The article identifies the variety of
security interests existing under applicable
English law which give rise to different types
of a pledge contract whereby pledge can be
created over the rights, securities, movable and
immovable property of the pledgor. The article
also focuses on the typical structure of a pledge
agreement outlining three essential blocks
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